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STATEMENT OF JURISDICTION AND NATURE OF PROCEEDINGS BELOW 
The Utah Court of Appeals has jurisdiction pursuant to 
Utah Code Ann. "78~2a-3(2)(h) and order of the Utah Supreme 
Court transferring this case to the Court of Appeals. 
The appeal is from the Judgment and Decree, and 
Findings of Fact and Conclusions of Law entered against 
Appellant in a civil action brought under Utah Code Ann. 
14-2-2 to recover the reasonable value of services rendered 
for the placement of telecommunications cable under a public 
street. 
STATEMENT OF ISSUES PRESENTED FOR REVIEW 
1. Whether the placement of telecommunications cable 
beneath three blocks of the surface of a public road 
constitutes an "improvement upon land", such that Appellant 
would be liable as an "owner" under the contractor's bond 
statute, Utah Code Ann. 14-2-2 for the "reasonable value of 
the labor performed or materials furnished," where 
Respondent did not have a direct or express contract with 
Appellant. 
DETERMINATIVE STATUTORY PROVISIONS 
Utah Code Ann. ~ 14-2-2 (1) (1987) 
For purposes of this chapter: 
(a) "Contractor" means any person who is or may 
be awarded a contract for the construction, 
alteration, or repair of any building, 
structure, or improvement upon land. 
(b) "Owner" means any person contracting 
construction, alteration, or 
repair of any building, 
structure, or improvement upon 
land. 
Utah Code Ann. ~ 14-2-2 (1987) 
Any owner who fails to obtain a payment bond is liable 
to persons who have performed labor or have supplied 
materials under the contract for the reasonable value 
of the labor performed or materials furnished. No 
action to recover on such liability may be commenced 
after the expiration of one year after the day on which 
the last of the labor was performed or the material was 
supplied by such person. 
STATEMENT OF THE CASE 
A. NATURE OF THE CASE, COURSE OF PROCEEDINGS, AND 
DISPOSITION IN THE COURT BELOW 
Respondent Blaine Dalton (hereinafter "Dalton") brought 
this action against Appellant The Mountain State Telephone 
and Telegraph Company (hereinafter "U S West 
Communications") under the contractor's bond statute, Utah 
Code Ann. " 14-2-2, (1 ) to recover for services rendered on 
a subcontract it entered with Weule, Inc. (hereinafter 
"Weule"), (2) the principal contractor, to place 
telecommunications cable beneath a public road in South Salt 
Lake City, Utah. (R. 2-7) Judgment for $12,856.59, plus 
1 Dalton also asserted claims based on the mechanics' lien 
statute, Utah Code Ann." 38-1-3 et seq. , a quasi contract theory, 
and claim for attorney's fees, all of which were dismissed on 
summary judgment. (R. 128-29) Dalton has not appealed that 
ruling „ 
2 Weule was also named as defendant, but was apparently 
never served with process inasmuch as it had filed bankruptcy. 
prejudgment interest and costs, was entered against U S West 
Communications following a trial to the court. (R. 140-41), 
copy attached as Addendum A) 
B. STATEMENT OF FACTS 
1. On or about April 15, 1988, U S West 
Communications entered into a contract with Weule, whereby 
Weule was to install underground communications cable 
beneath a street in South Salt Lake City. 3 (Findings of 
Fact { 5, R. 135-39, copy attached as Addendum 8; Ex. 6-D; 
Tr. 68) 
2. On or about April 21, 1988, Weule engaged Dalton, 
as a subcontractor, to perform the entire installation of 
the telephone communication cable. (Findings of Fact { 7, 
R. 136; Ex. 1-P; Tr. 6-7) Weule's contract with Dalton 
provided for payment of 90% of the amount Weule was to 
receive from U S West Communications. (Exhibits 1-P, 2-P; 
Tr . 30) Dalton started the job on about May 1, 1988 and 
completed the entire installation work on or about May 23, 
1988. (Findings of Fact { 10, R. 136. Tr. 32-33) 
3. All of the work under the subcontract was 
performed within a public road right of way about 3 feet 
deep in a trench extending 3 blocks. (Findings of Fact { 4, 
R. 136; Tr. 23) U S West Communications did not own an 
3 There were three change orders to the original contract, 
memorialized in Exhibit 9-D. 
interest in the property, whether in fee or by easement, but 
was a mere licensee, having obtained a permit from South 
Salt Lake City.4 
4. U S West Communications did not require or obtain 
a contractors's payment bond (Findings of Fact { 12, R. 
137), but paid Weule the full amount owed under the 
principal contract in the amount of $14,142-25. (Tr. 78) 
Weule did not pay Dalton for the work performed on the 
subcontract. ( Tr . 17) 
5. Weule owns Dalton $12,865.59 plus interest for the 
performance of the subcontract. (Findings of Fact { 19, R. 
137) 
SUMMARY OF THE ARGUMENTS 
1. For U S West Communications to be liable as an 
"owner" under Utah Code Ann. S 14-2-2, the work performed by 
Dalton must relate to a "building, structure, or improvement 
upon land." Under the principle of ejusdem generis, the 
installation of underground cable in a public street is not 
an improvement upon land, because the work was not done as 
an integral part of the construction, alteration or repair 
of any particular building or structure. The work performed 
by Dalton fails to meet even the threshold requirement of an 
4 The findings of Fact incorrectly state that U S West 
Communications had obtained "unwritten" consent from South Salt 
Lake City. (Findings of Fact {{4, 6, R. 136) Exhibit 8-D 
plainly shows that the permit was not "unwritten." 
improvement, since it does not benefit or add value to the 
land, which is a public street. Furthermore, only real 
property can qualify an improvement under section 14-2-2. 
Because the underground cable has not been annexed or 
adapted to the public road it is personalty, not realty; 
hence the contractor's bond state does not apply to the 
present case. 
2. Dalton is not entitled to prejudgment interest 
because his claim was not liquidated as to U S West 
Communications. Under Utah law, prejudgment interest is 
only allowed where the claim is liquidated. A liquidated 
claim must be calculable with mathematical accuracy. Utah 
Code Ann. ~ 14-2-2 allow recovery for the reasonable value 
of labor performed and materials furnished, which cannot be 
calculated with precision when it is a disputed question for 
the trier of fact; hence it is not liquidated and therefore 
is not the proper subject for prejudgment interest. 
3. Plaintiff claims that the "license" or "easement" 
or "permit" or right of way held by defendant was an 
"ownership" interest in land buying ? the contract within 
the lien statute. 
4. The court found that the sums due Dalton were 
liquidated as to amount. This was a question of fact not of 
law. 
ARGUMENT 
U S West Communications is an owner within the meaning 
of Utah Code Ann. Sec. 14-2-1 and the installation of 
telephone cable is an improvement upon land. 
A license is the permission or authority to do a 
particular act or series of acts upon the land of another 
without possessing and interest therein. 
Kuhliman v. Rivera, 701 P 2d 982 (Mont. 1985). It may 
be said that the Defendant was a licensee, however, the 
usual licensee makes use of property by "implied consent". 
In this case the defendant was therefore a permittee - ie. 
had specific written consent to place the cable in the 
street. (Tr . 72-73, 76-77 Ex. 8). 
This clearly was not a mere licensee (what is the 
difference between a "mere" license and a licensee?) The 
defendant had a written permit to use the street to lay 
cable three feet deep for 3 blocks in length. 
In Tripp v. Vaughn, 747 P. 2d 1051 (Utah App. 1987) 
the court held that a stub in placed with boundaries of 
subdivisions was not an improvement or the land for purpose 
of a lien. The holding was correct but not applicable to 
this case. Plaintiff is not asking to have requirements 
upon end users of the telephone line, but upon the telephone 
company itself for installation or a line on their property 
(easement). 
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could not bind the third party sub-contractor and deprive 
him or rights to recovery. In Frehner v. Morton, 18 UT 2d, 
432 P. 2d 446, the Court reviewed the fact that architects 
are protected under the lien and bonding statutes. The 
Court (referring to landscaping) said, "We therefore hold 
that the landscaping is done during the construction of a 
home and as an integral part of the construction for the 
purpose of contributing toward the enjoyment to be had from 
living in that home, the work done and the material 
furnished would be subject to a mechanics's lien. 
In Interiors Contracting v. Novalco, 648 P.2d 1382, the 
Court said that under 38-1-3 a lessee may be an owner within 
the meaning of the statute and his leasehold may be subject 
to a mechanic's lien. 
Also in Buehner Block Co. v. Glezos, 6 Ut 2d 226, 310 
P.2d 517, the Court affirmed that "lessee" is an owner 
within meaning of mechanic's lien statutes and his interest 
is subject to lien or improvements made under contract with 
him. The Court also said that a lien for improvements made 
under contract with lessee may attach to and be enforced 
against hid leasehold interest for labor or materials 
furnished under express statute or implied contract with 
lessee. In Paul Mueller Co. v. Cache Valley Dairy Ass'n, 
657 P.2d 1279, the Court stated "adaptation occurs when 
personal property is integrated into real property in 
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personal property, i.e. "telephone cable" being more fully 
integrated than the cable buried three feet deep for a 
length of three blocks. That cable will stay there until 
abandoned by the owner (US West Direct) or until 
termination of the less than fee interest. It was worth 
$14,142.25 to the defendant to have this interest improved. 
5. There is no question but that defendant received a 
benefit from the work. All of the cases cited make the 
point that the lien and bond statutes are designed to 
prevent and owner (Mountain States) from taking benefits of 
improvement on the land without paying for it. 
There is nothing in any statute that exempts a public 
utility from these statutes. 
A. C & D Construction provided the materials and did 
the work. U S West Direct contracted to have the work done 
(because it was valuable to U S West Direct) and C & D 
Construction has not been paid. 
In testimony David R. Brown, engineer for defendant 
confirmed that the laying of the cable was of value to 
defendant. (Tr. 82-83) 
B. Plaintiff agrees that the installation of the 
cable did not add any value to the public street, but only 
to that portion owned or occupied by permit. As to that 
portion the underground telephone cable did add value. 
Since plaintiff agrees that the cable did not add value 
to the street and contends that such argument as irrelevant. 
Plaintiff does not respond to argument B. 
C. The undergi ou ^ cablo , , attaches .,. _..e . ~~~ 
pro^' w and subject to the bond statute. I~ King Bros, 
Inc. , v. Utah Kiln Co. , 1^ l|tau . 1 ^ 9 , ~- * - ~ ?- 2 ^ 256 
(1962), the court s t a ^ - : 
To quality ,^!e~ rthe mechanics' lien 
and tKe contractor 's oond statutes], it 
is '.- essary that the^e b'- an annexation 
to the land, or to some permanent 
structure upon it, so that the materials 
in question can pr )pe , ^  .-e regarded as 
having become a part < fc 'ie realty; or a 
fixture appurtenant t* ;• , and this must 
have been done v.„tl t^e intention or 
•va- : ' r-^nanent .^\ * * * nereof . 
Thi.3 - •- • T * . s o •= -? * ^  
"'«• J:I ^t.» x ^ c i w ^ uw..^^ «v. '3 designed to 
?"pvert landowners from taking benefit 
•; cements placed en property 
without paying for the laoo^ a nd 
materials that w^nt i nt rs j * 
:ourt ,a; i ^ - • * *~ i annexa' . . - ".at 
mate*" * ' -~ •*' -^  ' -oa^ '^ *<~4 -3? ^ ai * - - - - -^a
 : *• •>• M e * a l 
M a n u t d c i u ' „ .. • . *, . -.i - J ^ K I I T U ^ ^ .-
P . 2 a "-" c' - * '"H- - *-^.3* i -, • ••:<; d i U L i i e a wi\-*» - • -« 
i n c n <=-•*•*., - — * , . . , - - . . < • j t c i t u * -
<eep 
" ' * . l^+t-^^a . v . . s t a n c e t 
i s a * * . + * > <~. - ^ s o m e t h : -,q more a t ^ a c n e c 
• 1 2 , 8 b 5 . f c ^ was . J ^ . M * , * C aniom i t p r o v i d i n g t h a t i n t e r e s t 
was p - " P ^ . 
M i i :. I i | in II I i I in | in | i , j ^ 1 i . . , ( | rr in | i h 
- s u . ^ v-« t d i i ag i eemen t l l i e s t a t u t e 
provides that in "failure to bond" case that the claimant is 
entitled to reasonable value- However where as in this case 
the amount is clearly set by contract. 
By defendants argument on page 4 of defendants brief, 
defendant admits and cites from the record, that Defendant 
contracted to pay $14,142.25 to Uleule. (Tr . 78) also that 
Dalton was entitled to 90% of this amount or his 
subcontract. (Findings of Fact 19, R 137). 
The foregoing meets the standard set by Steel 
Components Inc., v. United States Fidelity & Guarantee Co., 
17 Ut 2d 402, 413 P.2d 596. 
While Defendant may disagree, the trial court found 
that the amount was liquidated. (Tr. 92) 
Further the owner in this case, having failed to 
acquire a bond stands in the shoes of the surety and the 
questions related to said bond or the absence thereof should 
be strictly construed against the surety. 
CONCLUSION 
The judgment of the trial court should be affirmed. 
Respectfully submitted this 17th day of January, 1990. 
8LAINE DALTON dba 
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Attorney at Law 
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